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Mr. Speaker, 
Am of Opinion, that the Method in which the preſent 
I Queſtion, and the former Queſtion relating to this Subject, 
is wrong. Ihe Houſe hath beenentertain'd with a Re- 
port, and ſeverab Deductions made in it and from it, whereby 
tome Perſons of the Higheſt Rank, and the greateit T rult 
and Favour with her late MAJESIY, are urg'd to be 
Guilix cven of High Frealan, far the reip:&iveShares they 
had in the Negotiations of the late Treaty of Prace with 
France; and yet the Peace itſelf, whether the ſame be good 
or bad, Advantageous or otherwiſe, hath not as yet been 
under the Conſideration of this Parliament: And ſurely it 
would be very abſurd to Cenſurc any Perſon as Criminal 
for Negotiating a Peace which ſhould appear to be Advan- 
tageous. In my Opiuion it would have been more natural! 
to have cenſider'd that Part firſt befoe we imputed! any 
Ortence to the Actors in this Negotiation 5 for as the Matter 
at pieſent Stands, the Peace muſt be look'd upon as an Ad- 


vantageous Peace. And certainly then it would be very 


unnatural to Proſecute any Peron as Criminal for obtainingit. 
Both Houſes of Parliament Addreſsd for this Peace: Both! 


Houſes of Parliament gave Thanks for this Peace: And an 
Act of Parliament, (viz. That of the 12th of the late Queen 
about Soldiars) hach dedar'd it an Advantageous Peace: 
Bur m content to follow the Gentlemen in their own Way; 
And to ſuppoſe the Peace (tho: I do not allow it) to bea 


very diſkonourable and a verv diſadvantageous Peace to this 
Nation ; yet Pmclearly of Opinion, That the Noble Duke 
who is the Subject, Matter of this Queſtion, ought not to be 


, 


branded 


branded with the Imputation of the Offence laid to his 
Charge therein. But before I enter upon the particular 
Conſideration of the Offence, give me leave to make this 
general Obſervation ; That as to reſtrain the Royal Pre- 
rogative:to a narrower Compals than the Laws require, is to 
"ta dangerous Popularity ; foto enlarge the Royal Pre- 
rogative beyond its juſt Limits, fo as to reach the Lives or 
Eftates of the Subjects, is, when practis'd by judges, flat 


Perjury; when by others, baſe, mean and abject Flattery. 


Sir, The Law whereby the Offence laid to this Duke's 
Charge is attempted to be made High Treaſon is, That Part 
of the Statute de Proditionitus, 25 Edw. III. whereby Ad- 
hering to, Aiding or Alliſting the King's Enemies is made 
High Treaſon : This, Sir, is the Rule; and let Gentlemen 
impartially conſider, Whether the Facts laid to the Duke's 
Charge are applicable to this Rule, or come under the Pro- 
hibition of it? For my Part Pl] make bold to ſay, I think 
they do not. To violate this Law, theſe ſeveral Things 
muſt eoncur ; | 

Fir, The Perſon accuyd mult be a Subject ofthe Crown 
of Great Britain; and that I muſt confels this noble Duke is, 
and a very good and uſeful Subject; and the Prince or Per- 
ſon whom he does Aid or Athct muſt be an Enemy to Eng- 
land. The Act of Ircaſon done in Aiding or Afliſting, 
muſt redound to the Benefit of that Enemy, and it muſt 
likewiſe redound to the immediate Diſadvantage of the 


Cron of Erng/and. Now, Sir, bo pleasd to conſider, how 


little the Facts ſaid to be committed by this noble Duke, 


comes under the Cognizance of this Law. 


Ihe Facts Jaid to his Charge are, That he without War- 
rant proclaim d a Ceſſation of Arms; T hat he gave Intelli- 


'Y gence to the Marſhal Vlars of what Forces the Allies had 
ett with him, or drawn from him upon the Ceſſation.— 
And that after he poſſeſo d himſelf of Ghent and Bruges; and 
nter that gave ſome Iutelligenceto the Enemy of an Intention 
che Allies had of ficzing wo fmall Forts in the Poſſeſſion of 


the French. | 
Theſe Facts, Sir, maniicſtly fall ſhort of what the Act of 
Parliament doth under this Head make to be High Treaſon. 
For in the firſt Place I will be bold to ſay, That the Duke's 
laſttuctions being to Correſpond with the Secretary of State, 
| an 


4 
an Order fromtime to time given by the Secretary of State, I Cc 
was as good an Authority to him for what hedid, as if he TI 
receiv'd it under the Queen's own Hand ; For what elſe can dic 
the Word Correſpond mean? Was the Duke only to give M 
the Secretary an Account ef what they were doing in theſ o: 
Army, and the Secretary to give him no Directions? Surelyfof 
that would have been a Correſpondence only on one {ide I En 
which would be t idiculous; and it my Inforination be right. Ils! 
this was the conſtant Method of the Inſtruct ions given theſ jul 
Duke of Merllorough when he was Commander in Chief. co 
And he conſtantly receiv'd his Directions from the Secre- by 
tary of State oulv; and ſurely we will not in this Parliament Fo 
in the Caſe of the Duke of Ormond, lay down ſuch Rules a8 
ruiping the Duke of Marlborough? Surely no Engliſ Man fre 
durſt (ay, That theQULEEN, who had an undoubted Power pic 
to miabe War or Peace, upon what Terms ſhe pleaſed, hadi th. 
not litt ewiſe full Power to Authorize a Ceſſation of Arms byſicc 
Her Secretary when Sue thought fit. I take it therefore thati m 
the Ceſſarjon of Arms was well Authoriz d: And if fo, fromę ple 
that Minute the French Army ceas d to be our Encmies, at |: 
leaſt as this Act of Parliament intends, the Aiding and Al. 
ſiſting of wnom is made T reaſon. And not only the Books 
of which | could quote (ſeveral, univerſally ſay, That a T ruceYv} 
or a Ceſſation oi Arms is a Peace pro Tempore ; but] believe 
every Military Man of the Heuſe-will agree, That upon a 
Truce or Ceſſation of Arms, they that were Enemies beforc 
enter upon Acts of Friendſhip, &c. drink together, ane 
have all the other intercourſes of Fricndſhip with each other 
that any Nations in Amity have: From hence I infer, Tha 
Aiding and Aſſiſting the French after this Period of Time 
cannot in a proper Senſe, be called Aiding and Aſſiſting the 
Queen's Enemies. But the Ii putation of this Offence fails 
likewiſe in another Reſpect; the Aiding and Aſſiſting here 
pretended doth hot turn to the Diſadvantage of the Crown 
of England, for the Preſervation of which this Law was in- 
tended ; but i the Ceſſation was tothe Diſadvantage of anviſhe 
Perſons, it was io the Diladvantage of the Patch aud the 
other Allies; fo in that Reſpect in a proper Way of Speaking, 
it muſ He counted High Treaſon againſt rhe Deitch : But 
GOD he thanked they are not yet as Sovereigns here; it 
they were, I am ſure I ſhall be willing to quir ay native 
Ountry 
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e country rather than live under their Dominion. But the 
Truth is, they might have accepted the Ceſſation when we 
in did; they were urg d and invited to it by Her MAJESTYs 
vel Miniſters, and I believe they had afterwards Caule tobe 
hel ſorry they did not. I have another Object ion to this Part 
lyſſof the Charge of having given Aid and Alliſtance to the 
le Enemy by giv Intelligence to the Marſhal Villars; there 
isno Proof of thi; Charge. You know, Sir, That ] did 
he juſt now call upon the Committee of Secrecy to give us an Ac- 
count, whether they had the Duke's Origir al Letters, where 
c- Iby the Duke gave this pretended Intelligence relating to the 
nr Forces of the Allies, to the Marthal Villar; and you know, 
air, the Chairman declin'd anſwering to that Queſtion; aud 
an from rhencel conclude they have not the Originals or Co- 
ir pies ; but I am ſure no Members that hear me can ſav, 
add that Copics are good Evidence. —I have the ſame Right to 
by ee them that they have. If I am to Vote, my Judgmenc 
iat muſt be inform' d as well as theirs: Gentlemen will be 
ml pleas d ro obſerve how much the Makers ot this Law about 
2 Treaion had a Deſigu to preſerve the Lives of the People 
AlAof Engluunũ trom loole, malicious or groundleſs Accuſations. 
Ks lis for this Realon the Act of Parliament doth aſcertain 
uc what ſhall be accounted T reaton ; ſo doth likewiſe provide 
rthat the Proofs fhovid be plain and convincing; tor after 


n alenumeration of ſeveral Species of T reaton, the Acts provides, 
oreYl hat the Criminal ſhould be artain*d thereof Proveabiement: 
ndvhich is an old French Word, which my Lord Coke, and all 


he Commentators upon this Act render, By plain and di- 
rect Proof. „„ 5 | 
The ſudges indeed in the late ſmall Volume which they 
had collected about Treaſon, upon the Union of the two 
Nations, had tranſlated it Probably : which, with ſubmillion 
othcir Lordſhips, is a ridiculous Rendition of the Word: 
For at that rate it matters not whether the Evidence be true 
in- Jor not; it the Fact laid to a Man's Charge be but probable, 
nyc may be Hang'd for is. I hope their Lordſhips, ſince 
theEtheir Salaries have teen lately advancd, will in the next 
ne Edition of their Book, think it fit to recifie this Miſtak, 
Buthebether ic be an Errour or an Overſight. 

if Sir, Jo juſtifie the Op on which { have given of this 
ire Matter, I have by me here Copies of the Accularions founded 
try _— fs upon 


(vo) 
upon the Clauſe of the Act of Parliaments in all Ages, even | 
ro the Caſe of one Minferw:lls, which was a few Years, I" 
think but 4 or 5 after the Act of the Cafe of Gregg, which {| * 
is in every Body's Memory; and all the Caſes go upon the f 


Heads have mention'd, viz. 0 
The Aiding and Aſſiſting of en actual Enemy, and the Diſad. © 
vantage ſuch Aid is of to the Crown of England. -- wv 


1 ſhould take it to be an Excellent Rule in all Capital 
Offences, that none ſhoule ſuffer for any Fact, but for ſuch, . 
in the Commiſſion whereot the Offender knew he Sing ® 
againſt his own Lite: How little of that is there in this Caſe: ) 
None that hear me this Day can imagine, that either this 
noble Duke, or the other noble Lords who have been] 
hitherto accuſed, were conſcious to themſelves that they .Of-Y 
tended Capitally; If they had, I am ſure they might eaſily” 
liaye had their Pardon from that Gracious Sovereign whole! bl 
Servants they were.—We of this Houle are the Repreſenta- 
tives of the Commons of this Iland, and our Deliberations 


and Judgments are always of moſt Weight, when we ſpeak® 
the Semimems ef them whom we Repreſent ; and how find G 
or 


ſoecver our Speculations may be within, the People without 
Doors have no Opinion of thele Proſecutions, but that they ba 
are ſet on Feot by the now Miniſtry to worry their Prede- 
ceſſors; and the Truth is, the Common People have nd 
Idea of Treaſon but that of imagining to kill the King, ar 
raiſing Rebellion. | 5 

The Notion of Aiding and Aſſiſtng an Enemy to the 
Crown by Negotiating a Peace, and the other modern Nos 
tions of Levying War againſt the Crown by pulling dow 
unlicenꝰd Bawdy-Houles, or licenc'd Conventicles, are Noi 
tions too fine for their Heads. And for my Part I am of Os 
_ pinion, that their plain Way of Thinking will contribung 
more to the Good of the People, than our fine Speculations. 

Suppoſe, Sir, there ſhould be ſome Miſtake or Overs 
ſight in theſe Negotiations of Peace (as I'm ſure there arg 
Levities) wou'd it not be more for our Honour to overs 
look them, than to proceed in thiz Manner? I will be bold 
to obſerve that there hardly ever was a publick Negotiation 
or apublick Perſon in which there was not ſome over-l1ghts 

Sir, If I wou'd obſerve nothing in a wiſe Man but hie 
Miſtakes and Overſights, and nothing in a good Man bal 0⁰ 

a 


* | 
his Failings and Infirmities; allow me but the IIl- nature of 
ſome Gentlemen, aud I'm ſure I can make both a wiſe Man 
and a good Man a Monſtrous Creature. Give me leave, Sr, 
from the particular Conſideration of the Offence, and tome 
general Conſiderations concerning the Proſecutions to pals 
Jon to the Perſon accusd, which isthe rruly Noble Duke of 
JORAMOND, If you look into his Breaſt, you will find 
Ar flPd with noble and honeſt Wounds, given him by the 
Enemies of his Country; them very Enemies this Queltion 
does very unnaturally ſuppoſe him to Aid and Alliſt: If 
e Jou look into his Eſtate; you will find a vaſt Diminution 
nel made of it for the Honour of his Country: If you look 
en into his Military Conduct, you will find him enriching his 
y{ pative Country with the Spoil of his Enemies; and always 
ly wich the utmoſt Reſignation obeying the juſt Commands of 
el his Sovereign, wichout diſputing her Royal Authority even 
$i: che Dilpoſition of a ſingle Commiſſion: You will find 
ne kim giving the Advantage of the Bread-monev to the Sol- 
a dicrs. It you look into his Family, you will find his noble 
ne Crandtatner either attending his Royal Majeſty in his Exile, 
or fighting againſt his unnatural Rebels at home ; thoſe. 
barbarous Rebels, who under pretence of Zeal to their 
Country, took up Arms againſt Taxcs of leſs than 200000 J. 
Var, and by their own Arbitrary ExaGtions loaded their 
Flow Sud jects with. two Millions; them barbarous Rebels 
TY #0 reſented the Cutting off of ,wo Pair of Seditious Ears, 


— — — 


hand in return ſpilt tne Blood of 10900cO Subjects, &c. Some 
Jol of the deſt Blood in the three Kingdoms. You will nd his. 


noble Father ſo eminent in all Vertucs both Military and 
Civil, that even that Faction (who ſeldom or cver ſpcak 
OA **ll offo great aSupport of the Church and Monarchy)werc 
and < into a good Opinion of his eminent Worth. I hope 
ns. Ichereforc, the Gentlemen will conſider a little before they 
ver make this great Man the Subject Matter of an Accuſation 
ot High Treaſon. 


ver L am ſure it would contribute more to the publick Good, 
dodo drop theſe Accuſations ; and it there have been any Over 


10% 


_ by 
loft. 
lil 


t}hrs or Diſorders in the late or preſent Reign, let us apply 
o the Throne for an Act of Indemnity ; this will endea: 
ne prefent Parliament, nay even the preſent Miniſtry to che 
bood-Will, Prayers and Bleffiigs of the People. And the. 


more 


more feelingly to recommend this, Gentlemen, will conſider 
chat a good Maui Acculations and Puniſhments is a ſtrange 

aud irklome Work : And on the other Hand, that the 
chicteſt Advantage of Power is to be able, and the higheſt 
Perfection of human Mind is to be willing to do Good, to 


diſpenſe Favour and Mercy to our Fellow-Creaturcs and 
Fellow. Subjects. | 
The Hiitorian or Orator, I cannot tell which, obſerve; 
it of Ceſir, I hat Cæſar, Condonando remittentde. Odliviſcend) 
Gloriam adoptus et. But if theſe Proſecutions go on, it will 
be ſaid that fome in our Days purſue Glory by other Me- 
thods, viz. Calamnando Proſequendo & Innuemdo. I have 
obſerv'd ſomething of the Nature and I cndency ot publick 
Proſecutious for State-Offences in all Ages: Some few of them 
have been for the ſake of the Offences, and to bring Crimi- 
nals to Juſtice; the far greateſt Part to gratifie private Re- 
tentment, and to get by the Forfeitures, to the End the Mi- 
niſtry might divide them among themſelves. But indeed! 
amat a loſs to guels what the Proſecutions of this p:clent 
P t are levell'd at, or tend to: Is it that they (who 
triumphed over the Duſt ct our late dread Sovereign, even 
before Sic was in the Grave) cannot be ſafe, unleſs they be 
ſprinkled wich the Blood of foine of Her beſt Servants: 
That Gracious Sovereign who in thirteen Years Reign did 
not ſhed one drop of Subjects Blood, unleſs Gregg's; who 
ſufferd more becauſe he could not betray his Maſter, than 
tor the Sake of his Offence. That Sovereign to a Law paſt 
in whoſe Line we owe our preſent happy Settlement of the 
Proteftant Succeſſion z and to the Royal Anceltors of whole 
Line, the People of England owe more Laws in favour of 
Life and Liberty, and for eſtabliſning their Property, than 
they owe to any Line ſince William the Norman > Is it for 
this, Her Royal Cloſet muſt be ranſack*'d to find out Evi- 
| dence to hang Her beſt Seryants, now She's at Reſt, now 


She's in Glory. 
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